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(ii) Any procedure or system, such as
an automatic data processing system,
the use of which by the bank or other
savings institution will prevent a with-
drawal from the account to the extent
of the loan balance.

(26 U.S.C. 6323)

§70.232 Protection for commercial
transactions financing agreements.

(a) In general. Even though a notice
of a lien imposed by 26 U.S.C. 6321 is
filed in accordance with §70.148 of this
part, the lien is not valid with respect
to a security interest which:

(1) Comes into existence after the tax
lien filing.

(2) Is in qualified property covered by
the terms of a commercial transactions
financing agreement entered into be-
fore the tax lien filing, and

(3) Is protected under local law
against a judgment lien arising, as of
the time of the tax lien filing, out of an
unsecured obligation.

See §70.143 (a) and (e) of this part for
definitions of the terms ‘‘security in-
terest” and ‘‘tax lien filing,”” respec-
tively. For purposes of this section, a
judgment lien is a lien held by a judg-
ment lien creditor as defined in
§70.143(g) of this part.

(b) Commercial transactions financing
agreement. For purposes of this section,
the term ‘“‘commercial transactions fi-
nancing agreement’” means a written
agreement entered into by a person in
the course of such person’s trade or
business:

(1) To make loans to the taxpayer
(whether or not at the option of the
person agreeing to make such loans) to
be secured by commercial financing se-
curity acquired by the taxpayer in the
ordinary course of the taxpayer’s trade
or business, or

(2) To purchase commercial financing
security, other than inventory, ac-
quired by the taxpayer in the ordinary
course of the taxpayer’s trade or busi-
ness.

Such an agreement qualifies as a com-
mercial transactions financing agree-
ment only with respect to loans or pur-
chases made under the agreement be-
fore the 46th day after the date of tax
lien filing or the time when the lender
or purchaser has actual notice or
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knowledge (as defined in §70.144(a) of
this part) of the tax lien filing, if ear-
lier. For purposes of this paragraph, a
loan or purchase is considered to have
been made in the course of the lender’s
or purchaser’s trade or business if such
person is in the business of financing
commercial transactions (such as a
bank or commercial factor) or if the
agreement is incidental to the conduct
of such person’s trade or business. For
example, if a manufacturer finances
the accounts receivable of one of its
customers, the manufacturer is consid-
ered to engage in such financing in the
course of its trade or business. The ex-
tent of the priority of the lender or
purchaser over the tax lien is the
amount of the disbursement made be-
fore the 46th day after the date the no-
tice of tax lien is filed, or made before
the day (before such 46th day) on which
the lender or purchaser has actual no-
tice or knowledge of the filing of the
notice of the tax lien.

(c) Commercial financing security—(1)
In general. The term ‘“‘commercial fi-
nancing security’’ means:

(i) Paper of a kind ordinarily arising
in commercial transactions,

(i) Accounts receivable (as defined in
paragraph (c)(2) of this section),

(iii) Mortgages on real property, and

(iv) Inventory.

For purposes of this subparagraph,
the term *“‘paper of a kind ordinarily
arising in commercial transactions” in
general includes any written document
customarily used in commercial trans-
actions. For example, such written doc-
uments include paper giving contract
rights (as defined in paragraph (c)(2) of
this section), chattel paper, documents
of title to personal property, and nego-
tiable instruments or securities. The
term ‘“‘commercial financing security”
does not include general intangibles
such as patents or copyrights. A mort-
gage on real estate (including a deed of
trust, contract for sale, and similar in-
strument) may be commercial financ-
ing security if the taxpayer has an in-
terest in the mortgage as a mortgagee
or assignee. The term ‘“‘commercial fi-
nancing security’” does not include a
mortgage when the taxpayer is the
mortgagor of realty owned by the tax-
payer. For purposes of this subpara-
graph, the term “inventory” includes
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raw materials and goods in process as
well as property held by the taxpayer
primarily for sale to customers in the
ordinary course of the taxpayer’s trade
or business.

(2) Definitions. For purposes of
§§70.143 and 70.146 of this part, and this
section:

(i) A contract right is any right to
payment under a contract not yet
earned by performance and not evi-
denced by an instrument or chattel
paper, and

(if) An account receivable is any
right to payment for goods sold or
leased or for services rendered which is
not evidenced by an instrument or
chattel paper.

(d) Qualified property. For purposes of
paragraph (a) of this section, qualified
property consists solely of commercial
financing security acquired by the tax-
payer-debtor before the 46th day after
the date of tax lien filing. Commercial
financing security acquired before such
day may be qualified property even
though it is acquired by the taxpayer
after the lender received actual notice
or knowledge of the filing of the tax
lien. For example, although the receipt
of actual notice or knowledge of the
filing of the notice of the tax lien has
the effect of ending the period within
which protected disbursements may be
made to the taxpayer, property which
is acquired by the taxpayer after the
lender receives actual notice or knowl-
edge of such filing and before such 46th
day, which otherwise qualifies as com-
mercial financing security, becomes
commercial financing security to
which the priority of the lender ex-
tends for loans made before the lender
received the actual notice or knowl-
edge. An account receivable (as defined
in paragraph (c)(2)(ii) of this section) is
acquired by a taxpayer at the time, and
to the extent, a right to payment is
earned by performance. Chattel paper,
documents of title, negotiable instru-
ments, securities, and mortgages on
real estate are acquired by a taxpayer
when the taxpayer obtains rights in
the paper or mortgage. Inventory is ac-
quired by the taxpayer when title
passes to the taxpayer. A contract
right (as defined in paragraph (c)(2)(i)
of this section) is acquired by a tax-
payer when the contract is made.
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Indentifiable proceeds, which arise
from the collection or disposition of
qualified property by the taxpayer, are
considered to be acquired at the time
such qualified property is acquired if
the secured party has a continuously
perfected security interest in the pro-
ceeds under local law. The term “‘pro-
ceeds” includes whatever is received
when collateral is sold, exchanged, or
collected. For purposes of this para-
graph, the term “‘identifiable proceeds”’
does not include money, checks and the
like which have been commingled with
other cash proceeds. Property acquired
by the taxpayer after the 45th day fol-
lowing tax lien filing, by the expendi-
ture of proceeds, is not qualified prop-
erty.

(e) Purchaser treated as acquiring secu-
rity interest. A person who purchases
commercial financing security, other
than inventory, pursuant to a commer-
cial transactions financing agreement
is treated, for purposes of this section,
as having acquired a security interest
in the commercial financing security.
In the case of a bona fide purchase at a
discount, a purchaser of commercial fi-
nancing security who satisfies the re-
quirements of this section has priority
over the tax lien to the full extent of
the security.

(26 U.S.C. 6323)

§70.233 Protection for real property
construction or improvement fi-
nancing agreements.

(@) In general. Even though a notice
of a lien imposed by 26 U.S.C. 6321 is
filed in accordance with §70.148 of this
part, the lien is not valid with respect
to a security interest which:

(1) Comes into existence after the tax
lien filing,

(2) Is on qualified property covered
by the terms of a real property con-
struction or improvement financing
agreement entered into before the tax
lien filing, and

(3) Is protected under local law
against a judgment lien arising, as of
the time of tax lien filing, out of an un-
secured obligation.

For purposes of this section, it is im-

material that the holder of the secu-

rity interest had actual notice or
knowledge of the lien at the time dis-
bursements are made pursuant to such
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